Alice Warburton and Heſter Warburton, Peter Warburton Eſq; Fldeſt Son and] 
Daughters & Exec of Robt. Warburton; Appell Heir of the ſaid Robert — * 
Eſq; their late Father, Deceaſed.| . 


The Appellants CASE upon the Original Appeal. 


HE Appellants Father at a great Expence for 20 Years together, bred upthe Reſpondent, his Eldeſt Son at the Innes of Court his real Eſtate 
being about 6001. per Ann. and having tour younger Children, viz. The Appellants, and two younger Sons unprovided for; many Trea- 
ties paſſed between the Reſpondent and his Father, touching the Fortune he was to bring with a Wife into = Family, for a Proviſion. 
for the younger Children. | 

The Father inſiſted for ſome time on a Portioz of 4000 l. but would never be brought to let the Reſpondent have his Eſtate for le 
then 3500 l. To all which the Reſpondent agreed: But neglecting to Marry, the Father by his Settlement, created a Term of 99 Years in Truſt, for 

Settlement, No- raiſing of Portions, viz. For the Appellant Alice 11001. for the Appellant Heſter 1000 J. for his Son Thomas Warburton (ſince Deceaſed) 300 l. and for 


vember 15. 1999. his Son John 700 l. and for Railing all ſuch other Sums for younger Children, as the Father by Deed or Will ſhould appoint. The Reverſion was 


Settled on the Reſpondent for Life, Remainder to his 1ſt, 24, and other Sons in Taile Male, with Remainders over: And to enable the Reſpondent to 
pay off the Portions, by a Fortune, he had Power to make a Jointure of 200 l. per Ann. to make Leaſes for 3 Lives, and to charge 1 500 l. for his younger Children. 


Will, M9 19. The Father by Will, recites and confirms that Settlement, and after a Legacy to the Reſpondent,Gives the Reſidue of his Perſonal Eſtate to the Appellants, 


1691. his Executors, to be diſpoſed of by them to the Uſe of themſelves, their Brothers and Siſter, or to ſuch of them, and in ſuch proportion as they ſhould judge moſt fit 
| fund convenient ACCOing to their Needs and Neceſſities. And mentioning again his Settlement, he ſays, I do hereby further — my Traders hl 


April 14. 1696. or to ſuch of them, and in ſuch Proportions as they ſhall judge moſt fit and convenient, according to their Needs and Neceſſities; and after died. 


O raiſe out of the Profits of my Lands, 400 J. and pay the ſame to my Executors, To be diſpoſed of by them, to the Uſe of eee their Brothers and Siſter, 


The Reſpondent being diſſatisfied with the Settlement and Will, and to live on the Annuity given by his Father to that end, till the Portions were 
Bill in Chancery. Taiſed by the Aunual Profits, or till be married, and paid them by a Portion (as the Father deſigned to oblige him to do) brought a Bill in Chancery to ſet aſive 
his Fathers Settlement and Will 3 and in caſe he failed therein, then his Demands were, 
1. To have the Portions raiſed by Sale of part of the Eſtate, and that he might be let forthwith into Poſſeſſion : after which by making uſe of the ſaid 
Power ; _ of clearing a ſettled Eſtate (wherein he was but Tennant for Life) with a Fortune (as his Father — he ſhould) he might take the whole 
Benefit of ſuch Fortune, and ſell ſo much of the ſettled Eſtate in lieu thereof, which was plainly avoiding the Settlement in ſuch part. 
2. Under pꝛetence of his Neceſſity, to have a ſhare of the ſaid Surplus of the Perſonal, and of the 400 J. to be raiſed out of the Real. 

May 26. 1699. The Cauſe heard before the late Lord Chancellor Sommers, who referred it to a Maſter, to Report the ſpecial matters, which ſpecial Report came to be 
Novemb. 8. 1700. heard before the preſent Lord Keeper. And his Lordſhip was pleaſed to Decree a Sale of part of the Truſt Eſtate, for raiſing the Portions, And that the 
Reſpondent ſhould have a Double ſhare of the Perſonal Eſtate, and of the ſaid 4201, And on a Re-hearing the ſaid Decree was affirmed. 

Conſideration of Coſts by the Decree, being reſerved till aſter the Account, and the Appellants having neceſſarily disburſed great Sums, as Defen- 
dants in this Suit, wherein was Decreed that which they could not have done by Agreement, without the Judgment of the Court; hey petitioned for their 


verb. 7. 1702. Coſts, offering to refer it to a Baſter to ſtate, whether the Appellants had done any thing to foxfeit their Coſts 3 which Petition, on the 7th of No- 


vemb. laſt, was diſmiſſed. ; 
The Appellants Humbly Appeal from ſo much of the ſaid Decrce, as gives the Reſpondent a double Share of the Perſonal Eſtate, and of the ſaid 400 J. 


and alſo for that they are not allowed their Cots, 


1. > For that the Reſpondent ought not to have any, or not a double Share of the Perſonal Eſtate or of the 4001. as not being under any Neteſſity, when 
the ſame Decree hath by ordering a Sale of part,Intituled the Reſpondent to Poſſeſſion of the Reſidue, being near 5c0 1. per Ann. with Power to make a 
Joynture of 200/. per Aun. for a Wife, and to Charge his Eſtate with 1500 /. for his Younger Children, and thereby acquire a Fortune ſuitable, and to 
make Leaſes for 3 Lives ; By which it appears, he is not at all Neceſſitous, or not equally with the reſt of the Family; and tis plain, the Teſtator in 

the Diſtribution defigned, —Conſidered only the Neceſſity of his Family, and that moſt ſhould be given where moſt wanted. | 
2. The Natural Love which the Father bore to his Lounger Children, is mentioned as the Principal Confederation of the Settlement, and the Will Refers. 
to the ſame Settlement. | 3 | I 

The Father Spent about 20co/. in Educating the Reſpondent to the Law, and Paying his Debts. 

The Father, by ſeveral Letters to his Eldeſt Son, Complained, That he had done more for him then he was able, and that it was High Time to make 


| Proviſion for his Tounger Children, and that the SO for them, out of bis Real Eſtate, ſhould be 25001. 
The Proviſion for the Younger Children, made by the Settlement, amounted but to 3100 J. and therefore the Will charged on the Real Eſtate, 


2 


400 J. more to make up the Sum, 3500 l. — ; ; | 
6. As to the 4col. the Fathers meaning can never be ſuppoſed to Charge his Eldeſt Son's Eſtate with 400 J. To the intent, tu Diſtribute any part of it 


back to his Eldeſt Son, fo2 that would be to Charge his Eſtate with a Sum of Money payable to himſelf, | 
? And the Perſonal Eſtate, and 400 l. being Deviſed totidem verbis, the Teſtators Intent was the ſame as to both. 
8. That the Power given by the Will to the Executor, in and over the Perſonal Eſtate, and the 400 J. leaving it to the Diſcretion of the Appellants, 
6 and expꝛelly ſaying, They might apply part ta themſelves 3 the ſaid diſcretionary Power, if abuſed, might be regulated by the Chancery, but till 
abuſed, ought not to have been taken from them, or at leaſt ought to have been otherwiſe ſettled for the Reaſons before. 


* 


As 10 Coſts * The Appellants, the Executors, (as Humbly Conceived) are Juſtly Intitled to them for theſe Reaſons. 
1. The Eldeſt Son hath by his Bill, endeavoured to ſet aſide the Settlement and Mill. 
2. The Will has Impoſed a Penalty of 106 l. upon the Eldeſt Son, in Caſe he diſturbed the Truſs. : | | 
And yet the Eldeſt Son has brought this Coſtly Suit in Chancery, in Diſturbance of the plain Delign thereof. 
3. The Appellants are brought into Chancery, f02 what, they could not have complyd with, without Suit. 
4. The Appellants all along made a fair Diſcovery, and a fair Defence. 
Wherefore the Appellants Humbly Hope, that the Decree as to any Share given to the Eldeſt Sou, ſhall be Reverſed, and that your Lordſhips will 


Decree 'em their Coſts of Suit. | 
The Caſe upon the Croſs Appeal. 


The Father, by the ſaid Settlement Appointed, 300 J. to be raiſed for the Portion of his Younger Son Thomas, and thereby directed, That if 

any of his Younger Children died before 21, their Portions -ſhould be pay d unto the Surviving Younger Children. 
| Thozeas attained 21 in the Father's Life-time, and received 611. Bs. 64. part 9 his Portion, and then died. 
> AD Father afterwards makes his Will, and thereby Directs, That his real! Eſtate ſhall be Enjoyed under the ſeveral Changes i» the Settlement 

pointed. N 1 : | 

The Appellant Peter Inſiſted in Chancery, that the 238 J. 11. 6d. The Remainder of Thomas's Portion did lapſe and ſink in the Real Eſtate, by 
Reaſon of his Death in his Father's Life-time, and ought not to be raiſed : But it was Decreed by Lord Chancellor Sommers, and Aﬀeermed by the pre- 
ſent Lord Keeper, that the Portion ſubſiſted for the Benefit of the other Children, and addedit to the Father's Perſonal Eſtate to be diſpoſed accord» 
ingly. And its Hoped the ſame is Juſt for theſe (amongſt other) Reaſons. | : ; 

1 Becauſe, if Ther had died before 21, his Portion is by the Settlement, Expreſly directed to Survive to the other younger Children; Much 

more when he lived above 21, and it veſted in him by the Settlement, ( ought the ſame to be Raiſed.) : 
2. Becauſe the Father, by his Will Expreſiy directs his Real Eſtate to be Enjoyed under the Charges Appointed by the Settlement : And Thomas's Por- 
tion was one of thoſe Charges. | : ? ; 
Therefore this 238 J. 115. 6d. cannot be taken from the Surviving Younger Children without ſetting aſide the Settlement and Will. 4 

As to Coſts, 

The Appellant Peter can have no Pretence thereto. | 1 

Becauſe by the Decree he is to obtain a quiet Eſtabliſhment of his Eſtate and Poſſeſſion thereof before the Charges thereon could have been Satisfied by 
the Annual Profits, which would not have been given him without the Authority and Decree of the Court for Sale of part; And there can be no Reaſon to make 
the Younger Children pay for a Decree that was ſo Neceſſary for, and Beneficial to the a_— | 

William Cowper. 


Wherefore its hoped, That the Croſs Appeal ſhall be diſmiſſed, and the Decree in that behalf Affirmed. 
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